The opinion in support of the decision being entered today was not witten for

publication and is not binding precedent of the Board.
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ON BRI EF

Before KIM.IN, OMNENS and PAW.I KOABKI, Admi ni strati ve Patent
Judges.

O/NENS, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL
This is an appeal fromthe exanminer’s final rejection of
clainms 10-18, which are all of the clainms remaining in the
appl i cation.
THE | NVENTI ON
Appel lant clains a device for electrical treatnent of an
el ectrolytic solution, and clains solution fractions obtai ned

using this device. Cdains 10 and 13 are illustrative:

No.
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10. A device for electrical treatnent of an electrolytic
sol ution, said device conprising:

an electrically non-conducting contai ner;

an electrolytic solution placed within said container,
said solution having a pH of between 6 and 8;

a first chemcally solid positive electrode |located in
sai d cont ai ner;

a second chemcally solid negative electrode |ocated in
sai d cont ai ner;

a source of direct current voltage electrically connected
to said electrodes, said direct current voltage source having
a virtual value of 50-500 V; and

a thin menbrane | ocated in said container between said
el ectrodes, said nmenbrane having a thickness of 5-50Fm being
made of a material having a very small specific electrical
conductivity which is of the sane nmagnitude as the specific
el ectrical conductivity of high density pol yethyl ene when
imrersed in said electrolytic solution, and dividing said
el ectrolytic solution into a first volunme containing said
positive el ectrode and a second vol une containing said
negati ve el ectrode, wherein application of said direct current
vol tage to said el ectrodes creates a considerably increasing
potential gradient within said nenbrane to cause ions to flow
between said first volunme and said second vol une and wherein
sai d nenbrane nmaintains said pH of said electrolytic solution
at a substantially constant val ue.

13. Solution fraction for danpeni ng netabolismand
reproduction of biological material, said solution fraction

bei ng prepared by the nethod that conprises placing an
el ectrolytic water solution with a low salt content and havi ng
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a pH between 6 and 8 in an electrically non-conducting
container (2) in which are located two chemcally solid

el ectrodes (3,4), of which the first one (3) is positive

el ectrode and the second one (4) is negative electrode, in

t hat between the electrodes (3,4) is located a thin nenbrane
(5), made frommaterial having a very small specific

el ectrical conductivity which is of the same nagnitude as the
specific electrical conductivity for Hi gh Density Pol yet hyl ene
when immersed in said electrolytic solution and having a

t hi ckness of 5-50 Fm which nenbrane (5) divides the

el ectrolytic solution (1) into two separated vol unes (7,8) of
which the first volume (7) contains the positive el ectrode (3)
and the second volune (8) contains the negative el ectrode (4);
applying a direct-current voltage (6) on said el ectrodes (3,4)
during a time of 3-20 m nutes; and wherein application of said
direct current voltage creates a considerably increasing
potential gradient within said nenbrane to cause ions to flow
between said first volune and said second vol unme and wherein
said specific electrical conductivity is such that the
resulting pH of said first volune (7) is the sane as the pH of
the said electrolytic solution at the start of said nethod and
t her eby obtaining volunme (7) as said fraction.

THE REFERENCE
Mbegl i ch (Moeglich * 475) 4,361, 475 Nov. 30, 1982
THE REJECTI ON
Clainms 10-18 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Moeglich ‘475.
OPI NI ON
We have carefully considered all of the argunents

advanced by appell ant and the exam ner and agree with
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appel l ant that the aforenentioned rejection is not well
founded. Accordingly, we reverse this rejection

Appel l ant’ s apparatus clains 10-12 require that a thin
menbr ane separates an electrolytic solution into two vol unes
and is made of a material having a specific electrical
conductivity which is the same magni tude as that of high
density pol yet hyl ene when imersed in the electrolytic
solution. Solution fraction clainms 13-18 recite solution
fractions which are nade by operating a device having such a
menbr ane.

Moeglich *475 discloses three nmenbrane structures: 1) the
capillary nenbrane assenbly (10) shown in figures 1-4, 2) the
fil mmenbrane assenbly described in U S. 4,124,458 to Moeglich
(Moeglich *458), which is incorporated by reference in
Moeglich 475 (col. 2, lines 38-41), and 3) the sandw ch
menbrane (29) illustrated in figure 5b (col. 7, lines 9-15).

The capillary nenbrane assenbly (10) in figures 1-4 has
| ayers of capillary material (11) which formcapillary
channel s that all ow passage of anions and cations therethrough
and are interposed with separation layers (13) of inert,

i nperneabl e material having a high dielectric constant, e.g.,

4



Appeal No. 1997-2627
Appl i cation No. 08/424, 122

pol yet hyl ene (col. 5, lines 35-56). The disclosed suitable
pol yet hyl ene separation |ayer thickness is 0.001 inch (25Fm
(col. 5, line 56). Anion and cation transport across the
capil l ary nenbrane assenbly takes place in dinension Ain
figure 1, but ion and water transport do not take place across
separation layers 13 in dinmension Bin this figure (col. 5,
lines 46-50). As shown in figures 2 and 3, the separation
| ayers are parallel to the surface of the |iquid and,
therefore, do not separate the liquid into two vol une
fractions. Consequently, for at least this reason, the
Moeglich “ 475 capillary nenbrane assenbly is not within the
scope of appellant’s clains.

The nmenbrane assenbly disclosed in Meglich 458 incl udes
a 1Fmor thicker filmof a nmaterial,! e.g., polyethylene,
which itself is practically inperneable to the passage of ions
in solution but which is rendered ion perneable by placing a
porous |l ayer in tight or |oose contact wwth the film coating
the film or surface treating the filmto render it porous

(col. 2, lines 10-18 and 55-68). Meglich ‘458 discl oses that

! The preferred filmthickness ranges are 5-10Fm and 10-
50Fm (col. 2, lines 55-57; col. 4, lines 11-12).
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it has been unexpectedly found that a pol yethylene film which
will pass no current when used alone in an el ectrochem ca
cell will pass up to one anp or nore per square centineter
when provided with the discl osed porous |ayer, coating or
surface treatnment to formthe nenbrane assenbly (col. 3, lines
37-47). It is this menbrane assenbly, rather than the
pol yet hyl ene fil m al one, which Meglich ‘475 states can be
used in the disclosed apparatus (col. 7, lines 13-15). The
exam ner has not explained, and it is not apparent, why this
menbrane assenbly, which will pass up to one anp or nore per
square centineter, has a specific electrical conductivity
which is the sane magnitude as that of high density
pol yet hyl ene when imersed in the electrolytic solution.

The Meglich *475 sandwi ch nmenbrane (29) in figure 5b has
a filmmenbrane (28) which is as shown in Meglich ‘458 and is
conposed of substantially water inperneable, ion inperneable
insulating material, particularly polyethylene, having a
t hi ckness of about 0.001 to 1 nm (1-1000Fn) (col. 6, lines 56-
61). Moeglich ‘475 teaches that the filmnenbrane 28 is
di sposed substantially perpendicular to the direction A
(figure 5b) of ion transport across the capillary nmenbrane
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assenblies (10) of sandwich 29 (col. 6, lines 65-68). Film
menbrane 28, therefore, must be ion perneable in order for
ions to pass through the capillary nmenbrane assenblies. For
the filmnmenbrane to be ion perneable, according to Meglich
‘458, it cannot be a polyethylene filmal one, because the
pol yethylene filmitself, the reference teaches, is
practically inperneable to the passage of ions in solution
(col. 2, lines 10-18). Consequently, the film nenbrane
referred to in Meglich ‘475 nust be the Meglich 458 film
menbr ane assenbly, i.e., a polyethylene | ayer which is coated,
surface treated, or placed in contact with a porous |ayer.
This fil mnmenbrane assenbly, unlike polyethylene, will pass up
to one anp or nbre per square centineter in an electrolytic
cell (Moeglich *458, col. 3, lines 37-47). The exam ner has
not established that a nenbrane assenbly which will pass up to
one anp or nore per square centineter has a specific
el ectrical conductivity which is the sanme magnitude as that of
hi gh density pol yet hyl ene when imrersed in the electrolytic
sol uti on.

The exam ner argues that Moeglich 475 discloses (col. 2,
lines 29-34) a non-conducting plastic film preferably
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pol yet hyl ene (answer, pages 3-4). This film however, as

di scussed above, is parallel to the direction of ion flowin
the Moeglich 475 capillary assenbly 10, and, when the filmis
part of sandwi ch nmenbrane 29 or the Meglich 458 film
assenbly, it is rendered ion perneable by a nethod which
increases its electrical conductivity.

The exam ner argues that Moeglich ‘475 teaches (colum 5,
lines 24-35) that the polyethylene filmis thin enough that it
al | ows passage of ions therethrough (answer, pages 4-5). The
portion of the reference relied upon by the exam ner, however,
pertains to the capillary material rather than to the
pol yet hyl ene separation |ayers. Moeglich ‘475 does not
di sclose that the capillary |ayers can be polyethylene filns
(col. 5, lines 22-27).

As for solution fraction clains 13-18, the exam ner
points out that these clains are in product-by-process form
and that what is clained is a product, not a process (answer,
page 5). The exam ner, however, does not explain why the
product recited in appellant’s clains 13-18 woul d have been
fairly suggested to one of ordinary skill in the art by

Moeglich * 475.
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For the above reasons, we conclude that the exam ner has
not carried the burden of establishing a prima facie case of
obvi ousness of the invention recited in either appellant’s

apparatus clains or solution fraction clains.
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DECI SI ON
The rejection of clains 10-18 under 35 U S.C. § 103 over
Moeglich 475 is reversed.

REVERSED

EDWARD C. KIM.I N
Adm ni strative Patent Judge

BOARD OF PATENT

TERRY J. OWENS APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

BEVERLY A. PAW.|I KOABKI
Adm ni strative Patent Judge
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BURTON A. AMERNI CK

PCLLOCK VANDE SANDE & PRI DDY
P O BOX 19088

WASHI NGTQN, DC 20036
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